control plan (Tr. 29).  He also confirmed that aside from
the wide spacing of the posts, the roof was in good condition,
it was solid and otherwise supported, and the crew was not
in the area on a regular basis.  Given these circumstances,
and the fact that the conditions were not present at the
working face/ he concluded that the violation was not
"significant and substantial" (Tr. 30} .

In response to a question as to why he did not make a
negligence finding in this case at the time he issued the
citation Mr. Kowaleski stated that based on instructions
from his subdistrict office, once he found that the violation
was not "S&S", he was not to make any gravity findings (Tr. 31).
He conceded that the mine area which he cited was an area
which was required to be preshifted, and respondent's counsel
conceded that there is negligence in this case (Tr. 32).
Mr. Kowaleski conceded that the respondent has a good compliance
record and that it has a basic safe roof control plan which
it has always adhered to (Tr. 33) .

At the hearing I observed that the petitioner has established
the fact of violation.  I also observed that the testimony by
the inspector in support of the citation supported a finding
of negligence and the respondent conceded this point (Tr. 37-38).
With regard to the question of gravity, I made a finding
that while the roof was otherwise supported and sound, the roof
support spacings at the area observed by the inspector were wider
than allowed by the roof control plan.  Since the inspector and
the superintendent were in the area, I can only conclude that
they were exposed to a possible hazard from a roof fall due
to the wide roof support spacing (Tr. 38-39).

Respondent declined to call any witnesses in support
of its case.  Under the circumstances, and based on the
inspector's testimony there is no doubt as to the fact of
violation.  Accordingly, I find that the conditions cited
constitute a violation of the cited mandatory standard and
the fact of violation IS AFFIRMED.

With regard to the inspector's "non-S&S" finding, as
far as I am concerned this presents a question of gravity.
Based on the inspector's testimony that he and the mine
superintendent had to crawl through an area which contained
inadequate roof support spacings which did not comply with
the approved roof control plan, I can only conclude that the
violation was serious.  With regard to negligence, the respondent
has conceded that the conditions should have been observed
by the preshift examiner, and that mine management's failure
to detect and correct the cited conditions before the inspector
arrived on bhe scene constituted negligence on its part (Tr. 40) .
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